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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 29th day of Novenber, 1993

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12421
V.

ROSS ARTHUR SCHM DT,

Respondent .
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CPI Nl ON AND ORDER

The respondent, by counsel, asks us to overturn an April 3,
1992 order of the |aw judge' that, on the Adnministrator's notion,
di sm ssed as untinely his appeal froman order of the
Adm ni strator that suspends, for 90 days, the Inspection

Aut hori zati on of respondent’'s nechanic certificate (No. 365584077

'A copy of the law judge's order is attached.
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with airframe and powerplant ratings).” W wll deny the appeal,
to which the Adm nistrator has filed a reply in opposition.
Respondent concedes that he did not file his appeal fromthe
Adm ni strator's October 2, 1991 Order of Suspension, due within

3

20 days after service of the order,” until February 4, 1992, sone
83 days after he acknow edged recei pt of a copy of the order on
Novenber 14, 1991.*° He argues, nevertheless, that the | aw
judge's dismssal of the admttedly | ate appeal should be
reversed because, in his view, "just cause" exists for hearing

t he appeal out of tine and because the |aw judge m stakenly
concluded that failure to neet the filing deadline was a

jurisdictional bar to Board review. Wile we agree with the

respondent that his tardiness did not divest the Board of

*The suspension was predicated on respondent's all eged
viol ation of section 43.15(a)(1) of the Federal Aviation
Regul ati ons.

*The respondent did not claimthe Administrator's order the
first tine it was sent to himon Cctober 2. After that copy had
been returned to the Adm nistrator, it was resent by registered
mai | on Novenber 5, and received by respondent on Novenber 14.
The Adm nistrator's order advised the respondent, anong ot her
things relevant to the procedure for challenging the
Adm ni strator's proposed suspension of his Inspection
Aut hori zation, that he had 20 days to file an appeal wth the
Board. That advice was based on Section 821.30(a) of our rules
of practice, which provides as foll ows:

"8§ 821.30 Initiation of proceedings.

(a) Appeal. A certificate holder may file with the Board an
appeal from an order of the Adm nistrator anendi ng, nodifying,
suspendi ng, or revoking a certificate. Such appeal shall be filed
with the Board within 20 days fromthe tinme of service of the
order, along with proof of service upon the Adm nistrator."

‘“The | aw judge stated that the notice should have been filed
no | ater than Decenber 4, 1991.
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authority to accept and rule on his appeal, since the applicable
time limt is one over which we have discretion to prescribe by
rule, we do not agree that justification, under the rel evant
standard, for excusing the late filing has been denonstrated.

Both here and in his answer to the notion to dismss filed
with the | aw judge, respondent, who is apparently a Gernman
national, suggested that various factors accounted for his
failure to file a tinely appeal, anong them difficulty in
securing an attorney who would or could handle the matter, the
l ength of time involved in overseas nmail conmunications, and the
recei pt of the Admnistrator's order "just prior" to the holiday
period.® Wile respondent has made no effort to identify or
docunent how nmuch of his delay in filing an appeal may fairly be
attributable to any or all of these factors, it may well be that
a request for a nodest extension of tine to file an appeal based
on such consi derations woul d have been viewed favorably if one
had been submtted before the appeal was due. However, as our
deci sions on appeals to the full Board establish, see

Adm nistrator v. Hooper, NTSB Order EA-2781 (1988) and its

numer ous progeny, it is not enough, where a filing deadline has
been m ssed, to show that good cause may have existed for taking
nmore tine than the pertinent rule allowed. It nust also be shown

t hat good cause exists to excuse the failure to request the

*Respondent asked that the | aw judge accept his answer as a
request for an extension of time under Section 821.11 of our
rules of practice. That rule sets forth a good cause standard
for granting such a request.
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additional time before the relevant tine period expired.® No
such showi ng was attenpted here.

| nasnmuch as the law judge's decision is consistent with
Board policy that appeals whose tardi ness is not excusable for
good cause shown shoul d be dism ssed, her order wll be
sust ai ned.

ACCORDI NG&Y, I T I'S ORDERED THAT:

1. The decision of the |aw judge, served April 13, 1992,
di sm ssing respondent's appeal and term nating the proceeding is
affirnmed, and

2. The respondent's appeal is denied.
VOGT, Chairman, COUGHLIN, Vice Chairnman, LAUBER, HAMVERSCHM DT

and HALL, Menbers of the Board, concurred in the above opinion
and order.

°I't is, of course, far less difficult to establish a party's
need for additional time than it is to justify a failure to
comuni cate that need before the allotted tine runs out.



